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JURISDICTIONAL STATEMENT
Hantiff gopedsfrom afind judgment in favor of the Missouri Department of Hedth on amoation
for judgment on the pleadings entered by Cole County Presiding Judge Byron Kinder on March 10,
2000. On February 26, 2002, this Court granted trandfer after opinion by the Western Didtrict Court of

Appeds.



STATEMENT OF FACTS

Darinda Crag initidly filed suit in Cole County Court in December 1997. In her Petition, Craig
dleged only avidlaion of her rights under the Americans with DisabiliiesAct (ADA). (L.F. 5-12).
The Department of Hedth (‘DOH”) immediatdly removed the sit to federd court. (L.F. 13-26).

While the case wias pending in federd court, the United States Court of Appedlsfor the Eighth
Circuit issued an opinion that deprived the federd didrict court of jurisdiction. See Alsbrook v. City
of Maumelle, Ark., 184 F.3d 999, 1010 (8" Cir. 1999) (tates, pursuant to the Eleventh
Amendment, areimmune from suitsin federd court under the ADA). Because the federd court was
without jurisdiction over Craig’'sSADA dam, it remanded the case back to Sate court on September
29, 1999. (L.F.55-56). But prior to issuing aremand order, the federd court dlowed Crag to amend
her complaint” to add aMissouri Human Rights Act (MHRA) daim, adam over which the federd
court dso had no jurigdiction. Coller v. Department of Economic Dev., 965 F. Supp. 1270,
1274 (W.D. Mo. 1997) (L.F. at 49, Supp. L.F.).

On remand, DOH filed an Answer to Rlaintiff’s Second Amended Complant remanded from

federd court (L.F. 57-64), and aMoation for Judgment on the Pleadings, asserting thet the Sate court

'DOH had answered plantiff' s petition after remova to federd court. Thus, plaintiff needed
leave of court to file her amended petition. (L.F. 46). Fantiff’s Second Amended Complaint added
Section 1983 dams againg individudl defendants, but plaintiff withdrew those daims prior to the federd
court’sorder granting plaintiff’s mation for leave to file her Second Amended Complaint. (L.F. 53, 54,

56; Supp. L.F. 9-12).



did not have jurisdiction over the ADA dam because of sovereign immunity and that the MHRA dam
was barred by the two-year Satute of limitations s&t forthin RSMo § 213.111.1. (L.F. 65-85). The
trid court heerd argument on DOH’ s mation on February 28, 2000, and granted DOH’ s mation on
March 16, 2000. (L.F. 95-98).

Cragfiled aMation for New Trid or to Set Adde the Judgment on April 14, 2000. (L.F. 99-
102). On June 27, 2000, Crag filed aMation for Leaveto Fle Third Amended Petition. (L.F. 109-
126). Crag did nat natice for hearing @ther of these mations, or her previoudy filed Mation for Leave
to FHle Frst Amended Petition, which she hed filed on September 24, 1999, prior to the remand (L.F.
2-4, 29-44). Therefore, thetrid court never ruled on Crag's motions for leave to file amended
petitions and the Mation for New Trid or to St Adde the Judgment was deamed overruled ninety days

after it wasfiled, on July 13, 2000. Missouri Supreme Court Rule 78.06.

POINTSRELIED ON
l.
Thetrial court correctly dismissed Craig’'s claim under the Missouri Human Rights
Act becauseit wastime barred in that Craig did not file suit within two year s of the
alleged discriminatory event asrequired by RSMo § 213.111.1, and nothing
prevented Craig from filing suit in state court during thistime period.

Hill v. John Chezik Imports, 797 SW.2d 528 (Mo. App. 1990)
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Hartman v. Smith & Davis Mfg. Co., 904 F.Supp. 983 (E.D. Mo. 1995)
RSMo0§213.111.1

.
Thetrial court correctly dismissed Craig’'s claim under the Missouri Human Rights
Act becauseit wastime barred in that Craig did not file suit within two year s of the
alleged discriminatory event asrequired by RSMo 8§ 213.111.1, and the federal
district court lacked jurisdiction to allow Craigto amend her complaint toinclude
the claim.
Pullman v. Jenkins, 305 U.S. 534 (1939)
Coller v. Department of Economic Dev., 965 F.Supp 1270 (W.D. Mo. 1997)
RSMo0§213.111.1

28U.S.C. § 1447(c)



1.
Thetrial court did not abuseitsdiscretion when it refused to grant Plaintiff’s
Motion for New Trial or to Set Asidethe Judgment because plaintiff did not show
good causeto grant anew trial in that thetrial court’sfindings wer e based on the
record.

Williamsv. &. Joe Minerals Corp., 639 SW.2d 192 (Mo. App. 1982)
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ARGUMENT
l.

Thetrial court correctly dismissed' Craig's claim under the Missouri Human
Rights Act becauseit wastime barred in that Craig did not file suit within two years
of the alleged discriminatory event asrequired by RSMo § 213.111.1, and nothing
prevented Craig from filing suit in state court during thistime period.

September 24, 1996, the date DOH terminated Craig, isthe lagt day that DOH could have
dlegedly discriminated againg Craig. (L.F. & 7, 25). Section 213.111 RSMo setsatwo-year

datute of limitations for daims made pursuant to the Missouri Human Rights Adt (“MHRA”):

"When reviewing adismissa based on amoation for judgment on the pleadings, this Court
reviewsthe alegations and determinesiif the facts pleeded are inaufficdent asamater of lav. Deuschle
v. Jobe, 30 SW.3d 215, 217 (Mo. App. 2000). “Although amoation for judgment on the pleadings
admitsthe truth of well pleeded facts, it does not admit the truth of condusions of law and metters thet

aenot wdl pleaded.” Grovev. Sutliffe, 916 SW.2d 825, 828 (Mo. App. 1995).
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Any action brought in court under this section shdl befiled within ningty days from the

date of the commission’s natification letter to the individud but no later than two years

after the dleged cause occurred or its reasonable discovery by the dleged injured party.
§213111.1 RSMo. Thus, Crag hed two years, until September 24, 1998, to filean MHRA dam.
But Crag did not file her MHRA dam until September 29, 1999, over ayear outdde the limitations
period. (L.F. 77, 78).

“ Satutes of limitations are favored in the law, and cannot be avoided unless the party seeking to
do 50 brings himsdf within some exception.” Langendoerfer v. Hazel, 601 SW.2d 290 (Mo.
App. 1980). Strict complianceis required with regard to pecific Satutory exceptions. Neal v.
Laclede Gas Co., 517 SW.2d 716, 719 (Mo. App. 1974). Statutes of limitations may be
suspended or tolled only by spedific disahilities or exceptions enacted by the legidature, and courts
cannot extend those exceptions. 1d.  The only non-gtatutory exoeption recognized by Missouri courts
isthe “litigation exception.” Premier Bank v. Tierney, 1997 U.S. Dig. LEX1S4691, * 22 (W.D.
Mo. 1997).

Crag arguesthat the litigation exception dlows her to bring her daim over ayear out of time.
The litigation exception is availddle to tall the Satute of limitations “where a person is prevented from
exerdsing hislegd remedy by the pendency of legd proceedings” Hill v. John Chezik Imports,
797 SW.2d 528, 530 (Mo. App. 1990). But aplaintiff cannot rely on the litigation exception “where
the proceadings are ‘ provoked, induced, or promaoted’ by the party daiming thetolling.” 1d. (quating
Follmer’s Market, Inc. v. Comprehensive Accounting Service Co., 608 SW.2d 457, 460

(Mo. App. 1980).
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InHill, the plantiff brought suit in federd court based on sexud harassment under Title VII and
the Missouri Human Rights Adt. The federd court dismissad her Title VI dam asuntimely.  The court
dismissed without prgjudice Hill's MHRA daim because it was without jurisdiction once the besis for
pendent jurisdiction was dismissed. Hill then filed anew action in Sate court assarting her MHRA
daim, outside the statute of limitations period. Thetrid court dismissed the daim asbarred? Hiil
argued on gpped thet filing her federd court daim, which induded her MHRA dam, within the Satute
of limitations period equitably tolled the MHRA datute of limitations for the period her case was
pending in federd court. The court disagreed. It held thet plaintiff’ s Sate action could have been
pending, but stayed, until the outcome of the federd action.” Thus, she was not prevented from
exerdisng her legd remedy by the pendency of the federd court procesdings It further held thet
plantiff could not avail hersdf of the litigetion exception  because she hed “ provoked, induced, o
promoted” the federd court proceedings. Id. a 530. Crag s podtion iseven wegker than Hill's,

because Craig did nat initidly indude an MHRA damin her suiit.

?Crag addsthat Hill would be decided differently today based on the Judicia Improvements
Act of 1990 (presarving adam for thirty days after it isdismissad in federd court). 28 U.S.C. § 1367
(d). But Section 1367(d) does not tall the limitations period for Sate law daims asserted againgt
nonconsenting date defendants thet are dismissed on Bleventh Amendment immunity grounds. Raygor
v. Regents of the University of Minnesota, 122 S. Ct. 999, 2002 U.S. LEXIS 1375 **21-24

(2002).
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The litigetion exception was a0 assarted by the MHRA plantiff in Hartman v. Smith &
Davis Mfg. Co., 904 F. Supp. 983 (E.D. Mo. 1995). Hartmen filed her sex discrimination suit four
years dter her termination. She damed thet the MHRA datute of limitations was tolled pursuant to the
litigation exception because she was prevented from filing her lavauit “by the pendency of the
Adminigrative Process before the Missouri Commission on Humen Rights” I d. a 986. The court hed
thet the litigation exception was unavailable to Hartman because she hed initiated the procesdings before
the Missouri Commisson on Humen Rights. 1n addition, Hartman could have commenced her lawavit
during the pendency of the adminigtrative procesdings and thus the pendency of the adminidrative
proceedings did nat prevent her from commencing her lavait. 1d. at 986-87.

Craig' spodtion isandogousto Hatman's Thelitigation exception does not goply because
Crag, like Hartman, initiated the proceading before the Missouri Commisson on Human Rights: She
dso initiated the proceeding in Sate court, in which she dleged only an ADA daim. DOH then
removed this solely federad dam to federd court. DOH did not, as Craig suggests, “cause’ theselegd
procesdings. App. Sub. Br. & 11. And nothing prevented Craig from filing her MHRA dam in gate
court a any time. See Hill, 797 SW.2d a 530; Hartman, 904 F. Supp. a 986-87. Therefore, the
pendency of the federd court procesding did not prevent her from exercising her legd remedy and she
isnot entitled to avall hersdf of the litigation exception to tall the two-year Satute of limitations.

Beyond her litigation exogption argument, Craig o dams, without authority, thet she timdy
filed her MHRA dam because “ Section 213.111.1 does not require thet a cause of action be filed
within two years of thetime in which the daim arose” rather “[t]he Satute requires that a it befiled

within two years of the date the daim accrued” and her daim “did not accrue during the time the
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[ADA] dam was pending in federd court because she could nat havefiled [the MHRA dam] in
federd court.” (App. Sub. Br. a& 12). Thisignoresthe fact that she could have filed her MHRA dam
a any timein date court. 1t o mischaracterizes the law which dearly dates the action must be
brought in court “no later than two years after the dleged cause occurred or its reasonable discovery
by the dleged injured party.” RSMo. §213.111.1. DOH'sdleged discrimination occurred, at the
latest, on the date Craig was terminated and there is no dlegetion thet she did not reasonably discover
she had been terminated until over ayeer later. See Gipson v. KAS Shacktime, Co., 83 F.3d 225,
229 (8" Cir. 1996) (discharge is adiscrete act, completed a the time it occurred, and time for filing

lawsit runs from dete of act even if its effects on the employee are long-lagting).
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.
Thetrial court correctly dismissed Craig’'s claim under the Missouri Human Rights
Act becauseit wastime barred in that Craig did not file suit within two year s of the
alleged discriminatory event asrequired by RSMo 8§ 213.111.1, and the federal
district court lacked jurisdiction to allow Craigto amend her complaint toinclude
the claim.

Crag did nat file her MHRA dam within two years of her termingtion from DOH. RSMo §
213.111.1; (L.F. 7, 9125, 77, 78). Ingtead of filing an MHRA dam, Craig choseto fileonly an ADA
dam. Becausethiswasafederd satutory daim, DOH removed the case to federd court. During the
pendency of thiscasein federd court, the Eighth Circuit decided Al sbrook v. City of Maumelle,
Ark., 184 F.3d 999, 1010 (8" Cir. 1999), inwhich it held that Congress had not effectively abrogated
the dates soveraign immunity in enecting the ADA. Therefore, the federd court lacked jurisdiction
over plantiffscase 1d. And, because the federd court lacked jurisdiction over plaintiff’'scase,
plaintiff’ s“reation back” argument is unavailing.

In those Stuaions where afederd didrict court lacks subject matter jurisdiction over acase
removed from Sate court, the court only possessesjurisdiction to remand thecase 28U.S.C. 8
1447(c) (“If a any time before fina judgment it gppears thet the didrict court lacks subject matter
juridiction, the case shall be remanded.”) (emphesis added); KCPO Employees Credit Union v.
Mitchell, 421 F. Supp. 1327, 1328 (W.D. Mo. 1976) (28 U.S.C. § 1447(c) requires remand asthe
firgt order of busness under circumstances where the federd court lacks both origind and remova

juridiction). Thefederd didtrict court, however, ignored this dear limitation on its power. Rather, the
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federd digrict court entered an order permitting plaintiff to file an amended complaint in federd court
presanting an MHRA dam.

Thefederd digrict court was whally without jurisdiction to issue the order permitting thefiling of
the amended complaint. See Pullman Co. v. Jenkins, 305 U.S. 534, 537 (1939) (amended
complaint should nat be congdered in ruling upon moation to remand; complaint improvidently removed
cannot confer jurisdiction necessary to entertain its amendment); Libhart v. Santa Monica Dairy
Co., 592 F.2d 1062, 1064-1066 (9" Cir. 1979) (no federd jurisdiction to entertain later amendment
to complaint where court lacks subject metter jurisdiction over cae asit exigted at time removed from
date court); Nicholsv. Southeast Health Plan of Alabama, Inc., 859 F. Supp. 553, 559 (S.D.
Ala 1993) (federd court lacking subject matter jurisdiction over aremoved case must remand; federd
court lacking subject matter jurisdiction cannot rule on ather pending mations), citing Wright & Miller,
Federal Practice & Procedure, § 3739 (1985 & Supp. 1993); Hicks v. Universal Housing,
Inc., 792 F. Supp. 482 (W.Va 1992) (defect in jurisdiction cannat be cured by granting plaintiff’s
moation to amend; court, not having jurisdiction, may not now proceed to condderation of mation to
amend). Becausethe order of the federd didtrict court granting plaintiff leave to file an anended
complaint was entered without juridiction, it isanullity. See Strozewski v. City of Springfield,
875 SW.2d 905, 906 (Mo. banc 1994).

Furthermore, the federd digtrict court recognized it hed no jurisdiction over the new MHRA
dam it permitted plaintiff tofile Coller v. Department of Economic Dev., 965 F. Supp. 1270,

1274 (W.D. Mo. 1997) (L.F. & 49). No federd court hasjurisdiction to grant leaveto filean
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amended complaint assarting new dams over which the court concedes that it has no juridiction. The
improper order granting leave to amend cannot be cured by an order to remand to Sate court.

Evenif plaintiff had been properly permitted to file her amended complaint in federd court,
plaintiff sMHRA daim would be untimdy and barred by the gpplicable Satute of limitations The
federd court’s action, dlowing Craig to bring her MHRA dam over ayear out of time, flew intheface
of the drict time requirements which are mandatory conditions for suit under the MHRA. Thefederd
court in this case attempted to expand the legidative grant of jurisdiction contrary to the dictates of the
MHRA. It atempted to expand the Sat€ swalver of Soveraign immunity contained within the MHRA,
RSMo 213.010(6), in violation of thelegd doctrine thet waivers of sovereign immunity must be srictly
condrued. Richardson v. Sate Highway & Transp. Comm’n, 863 SW.2d 876, 882 (Mo.
banc 1993).

Asthe United States Supreme Court recently reeffirmed, “with respect to suits againg adeate
overeign inits own courts, we have explained that a Sate ‘ may prescribe the terms and condiitions on
which it consentsto be sued” and “[w]hen walver legidation contains a atute of limitations, the
limitations provison condtitutes a condiition of the waiver of sovereign immunity.” Raygor, 122 S, Ct.
999, 2002 U.S. LEXIS 1375 **18-20 (2002). The Court spedifically dedlined to interpret atolling
datute that would “require a Sate to defend againg adam in Sate court thet hed never beenfiled in
date court until some indetermingte time after the origind limitations period hasegpsed.” 1d. a **18.

Because the federd court did not have jurisdiction to amend, the complaint as remanded
congged of only an ADA dam. Thedrcuit court wasin the same position asthe federa court with

regard to that daim. The drcuit court did not have juridiction over the ADA dam becausethet dam
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was barred by soveragn immunity. See Board of Trustees of the Univ. of Ala. v. Garrett, 531
U.S. 356, 121 S.Ct. 955, 968 n.9 (2001) (extendon of Title| of the ADA to the Sateswasnot a
proper exercise of Congress's power under section five of the Fourteenth Amendment). Thefederd
digtrict court remanded anullity. According to Missouri law and the Rules of Civil Procedure, the
arcuit court reeched the correct result when it granted defendant’ s maotion for judgment on the
pleadings

To the extent Craig arguesthat her “Frst Amended Petition” (L.F. 29-44) or her “Third
Amended Pdtition” (L.F. 107-126) somehow cures the above jurisdictiond defect, the argument lacks
merit because neither of these Petitions was ever filed® Craig never received leave to file dither her
“Hrgt Amended Petition” or her “Third Amended Petition.” Because DOH had answered Craig's

origind petition after remova to federd court, Craig nesded leave of court to file an amended petition.

*Craig assrts that she “filed her First Amended Petition in State Court on September 24,
1999.” App. Sub. Brief & 12. Thismischaracterizestherecord. Craig actudly filed aMation for
Leaveto Fle Frs Amended Petition on thet dete. The casewas Htill in federd court & thetime. L.F.
55-56 (remand order dated September 29, 1999). Thus, a thetime Craig filed her motion, the Sate
court was without juristiction over thiscase. 28 U.SC. 8 1446 (d) (upon filing of natice of removd,
date court shdl proceed no further unless and until the case is remanded); Ward v. Resolution Trust
Corp., 972 F.2d 196, 198 (8" Cir. 1992) (after remova, only the federal district court can restore
jurisdiction to the state courts); Polito v. Molasky, 123 F.2d 258, 260 (8" Cir 1941) (jurisdiction of

Sate court absolutdy ceased upon removd to federd court).
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Rule 55.33 (pleading may be amended once as amater of course a any time befor e aresponsve
pleaeding is served, otherwise pleading may be amended only by leave of court); Williamsv. &. Joe
Minerals Corp., 639 SW.2d 192, 195 (Mo. App. 1982) (date court receives case on remand from
federd court remova in pogtureit isin when remanded). Craig goparently recognized this obstacle
because shefiled maotions for leave to file her “FHrst Amended Petition” and her “Third Amended
Petition.” L.F. 29-30; 107-108.

Although Crag filed mationsfor leave to file her “Fre Amended Petition” and her “Third
Amended Petition,” thetrid court never ruled on these mations because they were never noticed for
hearing and, therefore, were never before thetria court. Missouri Supreme Court Rule 55.30(a)
directstrid courtsto establish regular times and places a which moations reguiring natice and hearing
may be heard and disposed of.*  In the Nineteenth Circuit, the local rule provides that all motions may
be heard on Law Day upon natice pursuant to Supreme Court Rules or upon consent of the parties
Ningteenth Judicid Circuit Rule 33.1. Supreme Court Rule 44.01(d) requires natice of the hearing ona

written mation be sarved nat later then five days before the hearing. See State v. Scott, 933 SW.2d

*Although Rule 55.30(C) provides that a court may make provision by rule or order for the
submisson and detlermination of motions without ord hearing, many Circuits, induding the Nineteenth,

have not adopted such arule,
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834, 885 (Mo. App. 1996) (“Wefind no indication that Scott requested a hearing date for hismotion
or gave natice of it asrequired by Rule 44.01(d).”); In re Estate of Kibbe, 704 SW.2d 716, 717
(Mo. App. 1986) (trid court could not take up mation for new trid before natice and hearing).

Craig provided no such natice. Asaresult, no hearings were held and the trid court never ruled
the mationsthat plaintiff falled to put beforeit. See Allen v. Director of Revenue, 4 SW.3d 593,
595 (Mo. App. 1999) (court not required nor expected to rule on an unnaticed motion); see al so
Scott, 933 SW.2d a 885 (“Wewill not convict the circuit court of error for not ruling on amotion of
which it was not natified.”). Because Craig did not request ahearing date for her mationsto amend or
givenatice asrequired by Rule 44.01(d), Craig waived or abandoned her mations by failing to proceed
with respect to them. Vermillion v. Burlington Northern R. Co., 813 SW.2d 947, 949 (Mo.
App. 1991) (“A motion may be waived or aandoned by failing to proceed with respect to it.”).

1.
Thetrial court did not abuseitsdiscretion when it refused to grant Plaintiff’s
Motion for New Trial or to Set Aside the Judgment because plaintiff did not show
good causeto grant anew trial in that thetrial court’sfindings wer e based on the
record.

Denid of amation for anew trid isreviewed for abuse of discretion. City of Pleasant
Valley, Missouri v. Baker, 991 SW.2d 725, 727 (Mo. App. 1999). Craig'sMation for aNew
Trid or to Sat Asde the Judgment argued thet the trid court mede afinding that was not based on facts
contained within the pleadings - pedificdly, the date when plaintiff filed her MHRA daim. But Crag
admitted that she firgt sought leave to file her MHRA dam as part of her Second Amended Complant
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in federd court. (L.F. 87, 18). She dso admitted that Judge Laughrey granted her leaveto file her
Second Amended Complaint joining her MHRA dlaim on September 29, 1999. (L.F. 87, 17-9). And
the federd judge s order granting leave to file the Second Amended Complaint was atteched to
Defendant’ s Mation for Judgment on the Fleedings. (L.F. 76-85). Thefederd judge s order further
satsforth that Craig hed previoudy filed only an ADA dam, and thet the federd court was granting her
leaveto filean MHRA dam. (L.F. 76-78). Thus Crag'sassation tha “[n]othing in the court file
indicated to the trid court when Craig's MHRA daim wasfiled in federd court” iswrong. (App. Sub.
Br. 20).

Craig argues that the Second Amended Complaint was not part of the state court file. But
“t{h]e date court receives the case on remand from federd court removd in the podureit isin when
remanded. Falureto refile a pleading after remand is not fatd to astate court ruling on the pleading.”
Williamsv. &. Joe Minerals Corp., 639 SW.2d 192, 195 (Mo. App. 1982). Sincethe case,
when remanded, was governed by the Second Amended Complaint, thet complaint was before the
datetrid court. Seeid.

If Craig is now daiming that the Second Amended Complaint was never filed, then dl issues
with regard to an MHRA dam are nonexigtent because then there exigts no filed pleading containing an
MHRA dam.

Crag'sorigind Petition dlegesonly an ADA daim. Theorigind Petition datesthet it “arises
under the Americans with Disabilities Act” and thet Craig “ brings this cause of action pursuant to the
ADA." L.F.5 Itds daestha the EEOC issued Craig a“right to sue’ letter and that shefiled her

petition within 90 days of recaiving her “right to sue”’ letter from the EEOC. Id. The Ptition makesno
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mention of the MHRA, acause of action pursuant to the MHRA, or a“right to sue’ |etter recaived
from the Missouri Commission on Humen Rights (“MCHR?). A “right to sug’ Ietter isa prerequiste
for filingan MHRA dam. § 213.111 RSMo. But Crag did not even request her “right to sue letter”
from the MCHR until August 10, 1999, over twenty months after filing her origind Petition. L.F. 87,
9. Thefact that Craig' sorigind Petition does nat dlege an MHRA dam isfurther evidenced by her
subsquent effortsto amend to add an MHRA dam in both federd and Sate court.

Craig's“Frs Amended Petition” (L.F. 29-44) and “ Third Amended Petition” (L.F. 107-126)
were never filed because leave to file was never granted by thetrid court. (L.F. 2-4). Rule55.33(a).
And contrary to Craig' s assertion, she was required to obtain leave of court to file these amended
petitions because DOH hed filed an answer to Crag' s origind Petition after removd to federd court.
Rule 55.33 (pleading may be amended once as amater of course a any time befor e aresponsve
pleaeding is served, otherwise pleading may be amended only by leave of court); Williamsv. &. Joe
Minerals Corp., 639 SW.2d 192, 195 (Mo. App. 1982) (date court receives case on remand from
federd court removd in podure it isin when remanded).

Fndly, Crag sargumentsthat her origind Petition contained aMHRA dam, and that her
“Hrg Amended Petition” and/or her “Third Amended Petition” werefiled and active complaints, are
raised for the firg time on gpped and are not referred to in any point on gpped. As such, these
arguments are not properly preserved. Seitzv. Lemay Bank & Trust, 959 SW.2d 458, 462 (Mo.
banc 1998) (issues raised for fird time on goped are not preserved for review); Artman v. State Bd.
Of Registration for Healing Arts, 918 SW.2d 247, 252 (Mo. banc 1996) (same); Missouri

Supreme Court Rule 84.04 (€) (argument shdl be limited to those erorsinduded in “ Points Rdied
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On"); Sate v. Boone Retirement Center, Inc., 26 SW.3d 265, 276 (Mo. App. 2000) (court
does not congder arguments not referred to in apoint on gpped or not properly preserved).
CONCLUSION
For the foregoing reasons, DOH requests that this Court affirm the trid court's decision
dismissng plaintiff’s cause of action.
Respectfully submitted,
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